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SENATE STAFF ANALYSIS AND EGONOMIC IMPACT STATEMENT -
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NOTE: This analysis reflects the nature of the bill as it left the
Committee on Judiciary-Criminal. Any further changes to the bill are not
included in this analysis. See the "Comments" section for the final
procedural action taken by the Legislature,
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SUBJECT: - BILL NC. AND SPONSOR:
Sexual Conduct Involving . CS/SB 307 by Committee on Judiciary-
A Child Criminal and Senator Grant

I. SUMMARY:
A, Present Situation:
"Sexual conduct" is defined in four separate sections of the

Florida Statutes. These definitions occur at s. 827.071(1)(e)
in the context of sexual performance by a child; s.

, 847.012{(1)(c), prohibiting the sale or other distribution of
; _ harmful materials to persons under 18; s. 847.0125, the retail
g display of materials harmful to minors; and s. 847.013,

Bazies

reproduced by
FLORIDA STATE ARCHIVES
DEPARTMENT QF STATE
R. A, GRAY BUILDING
Talahayser, Fi. 32399.0280

wmoanenJKELZEZ— 847,013 does the same definition appear.

exposing minors to harmful motion pictures, exhibitions, shows,
presentations, or representations.

Although the identical term is being defined at these four
locations, no single definition is used each time. Three
separate definitions are used, and only in s. 847,0125 and s.

B, Effect of Proposed Changes:
. ¥

This legislation adopts a single definition of "sexual conduct"
and uses that definition in each of the four sections where
sexual conduct is defined. The definition is a composit
created in part by using the various existing definitions of
sexual conduct, editing them for ceonstitutional purposes and
duplication, and forglng them into one comprehensive
definiticn.

Additional terms are added to create the new definition of
sexual conduct. By necessity, these terms are deflned in each
of the sections where they appear.

IT. ECONOMIC TIMPACT AND FISCAL NQTE:

A. Public:

None.
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B. Government: Py .
None.
III, COMMENTS:

S IV,

In Leon County a photograph was recently circulated depicting a
young girl fondling a young boy's sexual organs. The state
attorney's office could not prosecute this under s, B827.071, sexual
performance by a child, because the definition of sexual conduct in
that section does not include "physical contact with a person's
clothed or unclothed genitals,” The phrase does occur in the three
other sexual conduct definitions, but not in that definition.

Final Update: CS5/HB 439 was substituted for CS/SB 307 on the
Senate Calendar. CS/HB 439 passed both houses of the Legislature.
It has been assigned Ch. 86-38, the Laws of Florida.

AMENDMENTS @

None.



STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
, COMMITTEE SUBSTITUTE FOR
Senate Bill 307

1. Amends the definition of sexual conduct by deleting the
unconstitutional term "the abominable and detestable crime
against nature."

2. Supplies and makes uniform the different terms and
definitions of sexual acts used in defining "sexual conduct.”

3. Defines the term "sexual bestiality."

Committee on Judiclary-Criminal
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" "Staff Director
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SUBJECT: BILL NOC, AND SPONSCR:
Sexual Conduct Involving CS/SB 307 by
A Child Senator Grant
" I. SUMMARY:
A. Presentrsituation:
"Sexual conduct" is defined in four separate sections of the
Florida Statutes. These definitions occur at s, 827.071{(1}(e)
in the context of sexual performance by a child: s.
847.012(1)(c), prohibiting the sale or other distribution of
harmful materials to persons under 18; s. 847,0125, the retail
display of materials harmful to minors; and s. 847.013,
exposing minors to harmful motion pictures, exhibitions, shows,
presentations, or representations.
Although the identical term is being defined at these four
locations, no single definition is used each time, Three
separate definitions are used, and only in s. 847.0125 and s.
847.013 does the same definition appear.
B. Effect of Proposed Changes:
This legislation adopts a single definition of "sexual conduct"
and uses that definition in each of the four sections where
sexual conduct is defined. The definition is a composit
created in part by using the various existing definitions of
sexual conduct, editing them for constitutional purposes and
duplication, and forging them into one comprehensive
definition.
Additional terms are added to create the new definition of
sexual conduct., By necessity, these terms are defined in each
of the sections where they appear.
II. ECONOMIC IMPACT AND FISCAL NOTE:
A. Public:
None.
B. Government:
None.
II1. COMMENTS:

In Leon County a photograph was recently circulated depicting a
young girl fondling a young boy's sexual organs, The state
attorney's office could not prosecute this under s. 827.071, sexual
performance by a child, because the definition of sexual conduct in
that section dees not include "physical contact with a person's
clothed or unclothed genitals."” The phrase does occur in the three
other sexual conduct definitions, but not in that definition.
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IV, AMENDMENTS:

None.
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I. SUMMARY :

A,

Present Situationg

Currently, "sexual conduct" is defined differently in Chapters
827 and B47, Florida Statutes. As defined under s. 827.071,
"sexual conduct" means actual or simulated sexual intercourse,
deviate sexual intercourse, sexual bestiality, masturbation,
sadomasochistic abuse or the lewd exhibition of the genitals.

However, under s. B847.012, "sexual conduct" is defined as an act
of masturbation, homosexuality, sexual intercourse, or physical
contact with a person's clothed or unclothed genitals, pubic
area, buttocks, or (if such person is a female) the breast. In
addition, "sexual conduct" under s. 847.0125 and s. 847.013 is
defined as acts of masturbation; homosexuality, sexual
intercourse; or physical contact with a person's clothed cor
unclothed genitals, pubic area, buttocks, or {(if such person is a
female) breast or any act or conduct which constitutes the
commission of the abominable and detestable crime against nature
or suggests that such crime is being or will be committed.

‘Under s. 827.071, "sexual performance” is any performance which

includes sexual conduct by a child. Any person who knowingly
employs or otherwise engages a child in a sexual performance is
guilty of a second degree felony. In addition, if a person
promotes a sexual performance by a child or possesses with the
intent to promote certain photographic or motion picture
representatlons which show any sexual conduct by a child, this
person is also guilty of a second degree felony. Possession
alone of any visual representation which a person knows to
include sexual conduct by a child is a third degree felony.

STANDARD FORM - 1/28/86
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Generally, chapter 847 proscribes offenses and subsequent
penalties for persons who sell, distribute, display or expose
harmful materials to minors. "Harmful to minors" (juveniles)
means a particular quality of any representation of sexual
activities in which the predominent appeal is to the prurient,
shameful, or morbid interests of minors; is patently offensive to
prevailing standards in the adult community with respect to what
is suitable material for minors; and is, considered as a whole,
without serious literary, artistic, political or scientific value
for minors. The penalty for violation of s. 847,012 (Prohibition
of sale or other distribution of harmful materials to persons
under 18 years of age}, s. 847.0125 (Retail display of materials
harmful to minors) or s, 847.013 (Exposing minors to harmful
motion pictures, exhibitions, shows, presentation, or
representations) varies from a third degree felony under s.
847.012 to a first degree misdemeanor under the latter two
sections.

Effect of Proposed Changes:

The definitions of certain acts relating to sexual performance
and pornography are changed to provide consistency in chapters
827 and 847. The definition of "sadomasochistic abuse" is
updated to state that this is the "flagellation or torture by or
upon a person or the condition of being fettered, bound or
otherwise physically restrained, for the purpose of deriving
sexual satisfaction from inflicting harm on another or receiving
such harm oneself".

A definition of the term "sexual bestiality"” is added to chapters
827 and 847 to mean "any sexual act between a person and an
animal involving the sex organ of the one and the mouth, anus or
vagina of the other”. 1In addition, the definition of "sexual
conduct” is expanded and clarified by HB 439. The definitions
under both chapters have been merged to provide a common
definition, "Sexual conduct" means actual and simulated sexual
intercourse, deviate sexual intercourse, sexual bestiality,
masturbation, or sadomasochistic abuse; actual lewd exhibition of
the genitals; actual physical contact with a person's clothed or
unclothed genitals, pubic area, buttocks, or, if such person is a
female, breast; or any act or conduct which constitutes sexual
battery or simulates that sexual battery is being or will be
committed.

"Finally, the definition of "sexually battery” has been added to

both chapters. "Sexual battery" means oral, anal, or vaginal
penetration by, or with, the sexual organ of another or the oral,
anal, or vaginal penetration of another by any object, except an
act done for bona fide medical purposes.

II. ECONOMIC IMPACT:

A,

Public:

None,

STANDARD FORM - 1/28/86



Pege 3
Bill #86-0439 CS/HB
Date: March 19, 1986

B. Government:

None.

IITI. STATE COMPREHENSIVE PLAN IMPACT:

None.

IV. COMMENTS :

There has been some confusion as to the different definitions within
chapters 827 and 847. This bill attempts to eliminate the confusion.

V. AMENDMENTS :

.VI. PREPARED BY: ’;Zﬁfl\@bij;;:ZZTbiZZ}v

le Mattox-
1slat1ve
VII, STAFF DIRECTCR: / W

J Thomas erg

STANDARD FORM - 1/28/86
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I. SUMMARY :

A.

Present Situation:

Currently, "sexual conduct” 1s defined differently in Chapters
827 and 847, Florida Statutes. As defined under s. 827.071,
"sexual conduct” means actual or simulated sexual intercourse,
deviate sexual intercourse, sexual bestiality, masturbation,
sadomasochistic abuse or the lewd exhibition of the genitals,

However, under s. 847.012, "sexual conduct" is defined as an act
of masturbation, homosexuality, sexual intercourse, or physical
contact with a person's clothed or unclothed genitals, pubic
area, buttocks, or (if such person is a female) the breast. In
addition, "sexual conduct” under s. 847.0125 and s, 847.013 is
defined as acts of masturbation; homosexuality; sexual
intercourse; or physical contact with a person's clothed or
unclothed genitals, pubic area, buttocks, or (if such person is a
female) breast or any act or conduct which constitutes the
commission of the abominable and detestable crime against nature
or suggests that such crime is being or will be committed.

Under s. 827.071, "sexual performance” is any performance which
includes sexual conduct by a child. Any person who knowingly
employs or otherwise engages a child in a sexual performance is
guilty of a second degree felony, In addition, if a person
promotes a sexual performance by a child or possesses with the
Intent to promote certain photographic or motion picture
representations which show any sexual conduct by a child, this
person is also guilty of a second degree felony. Possession
alone of any visual representation which a person knows to
include sexual conduct by a child is a third degree felony.

STANDARD FORM - 1/28/86
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II.

III.

Generally, chapter 847 proscribes offenses and subseguent
penalties for persons who sell, distribute, display or expose
harmful materials to minors. "Harmful to minors" (juveniles)
means a particular quality of any representation of sexual
activities in which the predominent appeal is to the prurient,
shameful, or morbid interests of minors; is patently offensive to
prevailing standards in the adult community with respect to what
1 suitable material for minors; and is, considered as a whole,
without serious literary, artistic, political or scientific wvalue
for minors. The penalty for viclation of s. 847.012 (Prohibition
of sale or other distribution of harmful materials to persons
under 18 years of age), s. 847.0125 (Retail display of materials
narmful to minors) or s. 847.013 (Exposing minors to harmful
motion pictures, exhibitions, shows, presentation, or
representations) varies from a third degree felony under s.
847.012 to a first degree misdemeancr under the latter =wo

sectlons.

Effect of Proposed Changes:

This bill redefines "sexual conduct"” in Chapters 827 and 847 to
provide a common definition in the aforementioned sections. The
new definition states that "sexual conduct" means actual or

simulated sexual intercourse, deviate sexual intercourse, sexual

bestiality, masturbation, sadomasochistic abuse, lewd exhibition
of the genitals, homosexuality, physical conduct with a person's
clothed or unclothed genitals, pubic area, buttocks, or (if such
person is a female) breast, or any act or conduct which
constitutes the commission of the abominable and detestable crime
against nature or suggests that such c¢rime is being committed.

To understand fully the import of this new "unified" definition
of sexual conduct, several of the individual terms merit
attention apart from their context within this bill. A
"homosexual" is one whose sexual inclination is toward those of
the individual's own sex rather than the opposite sex. State v.
Rose, 382 P.2d 513 (wWash. 1963}, The "lewd exhibition of the
genitals" connotes a wicked, lustful, unchaste, licentious or
sexual design on the part of the perpetrator. Boles v. State, 27
So.2d 293 (Fla. 1946). "Any act or conduct which constitutes the
commission of the abominable and detestable crime against nature"
has been incapable of definition by the courts of this state
Franklin v, State, 257 So.2d 21 (Fla. 1971).

ECONOMIC IMPACT:

A.

Public:
None.

Government:

None.

STATE _COMPRSEHENSIVE PLAN IMPACT:

STANDARD FORM - 1,28/86
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IV.

None.
COMMENTS :
The Florida Supreme Court, in Franklin v. State, 257 So.2d 21 (Fla.

1971), held unconstitutional s. 800.0L, F.S.A., which read as
follows:

"Whoever commits the abominable and detestable crime against
nature, either with mankind or with beast, shall be punished by
imprisonment in the state prison not exceeding twenty years."

The question raised in Franklin was whether the statute met the
required constitutional test that the language inform the average
person of common intelligence as to what is prohibited so that he
need not speculate as to the statutory meaning. 257 So. 2d. at 22.
The Court held that the statute was void on its face as
unconstitutional for vagueness and uncertainty in its language,
violating constitutional due process requirements. This bill
contains identical lanquage to that declared unconstitutional in
Franklin.

In 1957, in Roth v. U.S., 354 U.S. 476, 77 S.Ct. 1304, 1 L.Ed.2d
1498, (1957) the U. S. Supreme Court held that obscenity is not
within the area of constitutionally protected speech and press. Still
later, in 1973, the Court establiished guidelines to determine what
the term "obscenity" encompassed. Miller v, California, 413 U.S. 15,
93 §.Ct. 2607, 37 L. Ed. 2d 419 (1973). In Miller, a majority of the
Court agreed that "a state offense must be limited to works which,
taken as a whole, appeal to the prurient interest in sex, which
portray sexual conduct in a patently offensive way, and which, taken
as a whole, do not have serious literary, artistic, political or
scientific value". 413 U.S. at 24, 93 S. Ct. at 2615.

Section 827.071 was created by the Legislature in 1983 as a
comprehensive rewrite of other sections in the law relating to sexual
performances by children. This section was promulgated after the U.
S. Supreme Court handed down its seminal child pornography decision.
New York v, Ferber, 458 U.S. 747 , 102 §. Ct. 3348, 73 L., Ed. 2d
1113 (1982). 1In Ferber, the Court upheld the constitutionality of a
New York criminal statute which prohibited persons from knowingly
promoting sexual performances by children by distributing material
which depicts such performances.

Recognizing that laws directed at the dissemination of child
pornography, like the obscenity laws, run the risk of suppressing
protected expression, the Court in Ferber opened the door for the
states to impose more stringent regulations of pornographic
depictions of children. The Court stated that the Miller standard,
like all general definitions of what may be banned as obscene, does
not reflect a state's particular and more compelling interest in
prosecuting those who promote the sexual exploitation of children.

In upholding the New York statute, the Court pointed out that the
forbidden acts to be depicted were listed with sufficient precision

STANDARD FORM - 1/28,86
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March 19, 1988

and represented the kind of conduct which, if it were the theme of a
work, could render it legally obscene: "actual or simulated sexual
intercourse, deviate sexual intercourse, sexual bestiality,
masturbation, sadcmasochistic abuse, or lewd exhibition of the
genitals". s. 263.3, N.Y.S.A,

The definition of "sexual conduct™ in HB 439 goes beyond that which
was held constitutional under Ferber. One of the primary reasons
that the Court upheid the New York statute and determined that it did
not have to comport with the Miiler standard was because of the
specificity of the statutory language. The acts included in this new
definition of "sexual conduct” in HB 439 are not as specific as the
court required in Ferber. '

Finally, "homosexuality" has not been defined by the Legislature. In
State v, Rose, 382 P.2d 513 (Wash., 19637, this term conveyed a much
broader meaning than just sexual acts by two persons of the same sex.
The point here is that "homosexuality” is no more, or less, an act
than is "heterosexuality",

AMENDMENTS ;

PREPARED BY:

Marie Mattox-Shelfer
Legislative Analyst

STAFF DIRECTOR:

J. Thomas Wright

STANDARD FORM - 1/28/86
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during the consideration of this bill:

Name Representing Address
Buddy Jacobs Fla. Prosecutor's Assoc Fernandina Beach
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request of Committee Chairman.
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House of Representatives

File with Parent Committee

SuBcoMMITTEE REPORT

To: Chairman, Committee on Criminal Justice

The Subcommittee on Crimes & Penalties

met at _3:30 p.m. ¢'clock on April 9 , 19 86 ,

‘in Room 314 HOB , and considered _ HB 439
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