STORAGE NAME: 85-1054 HB

Date: April 21, 1985 v
Subcommittee: I ‘ 1\~ '
Revised: : . < J.
Final: : o/, ’
b reproduced by
FLORIDA STATE ARCHIVES
DEPARTMENT OF STATE
HOUSE OF REPRESENTATIVES R oL oG
STAFF ANALYSIS Sories Z 2 carton [ (3o
BILL# HB 1054 SPONSOR Reps. Hargrett & Martinez

EFFECTIVE DATE October 1, 1985 IDENTICAL/SIMILAR BILLS _SB 436

RELATING TO Child pornography

OTHER COMMITTEES OF REFERENCE None

I. SUMMARY :

Present Situation:

Section 827.071, F.S., generally prohibits the sexual
exploitation of a minor in any play, movie, photograph,
dance or "any other visual representation exhibited before
an audience"; penalties are second degree felonies (15
years).

Specifically, subsection (2) prohibits the using of a.

- minor in a sexual performance by employing, authorizing or
inducing a minor to participate. Subsection (3) prohibits
the producing, directing or promotion of a sexual
performance by a minor, Finally, subsection (4) prohibits
the possession, with the intent to promote, of any
photograph, movie, exhibition, show or representation in
which a minor engages in a "sexual performance."”™ Prima
facie evidence of intent to promote is established by
possession of 3 or more copies of the recorded performance
{movie, photograph, etc.).

Effect of Proposed Changes:

The bill would eliminate the intent to promote element in
subsection (4) as it relates to possession of a recorded
-sexual performance by a minor. The simple possession of
any photo, movie, exhibition, show or representation in
which a minor is engaged in sexual conduct (defined as:
"actual or simulated sexual intercourse, deviate sexual

- intercourse, sexual beastiality, masturbation,
sadomasochistic abuse, or lewd exhibition of the
genitals.") would constitute a second degree felony.

II. ECONOMIC IMPACT:
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I. SUMMARY:
A. Present Situation:

For purposes of Florida law, child pornography is any
photograph, motion picture, exhibition, show, representation,
or other presentation of sexual conduct by a child. Under the
current law it is not illegal for someone to merely possess one
or two pieces of child pronography without an intent to promote
it. It is illegal for someone to possess child pornography
with the intent to promote it.

Section 827,071 defines the word "promote" as an activity or
transaction involving more than one person. It means to
procure, manufacture, issue, sell, give, provide, lend, mail,
deliver, transfer, transmute, publish, distribute, circulate,
disseminate, present, exhibit, or advertise or to cffer or
agree to do the same. If the state prosecutes someone who
possesses three or more copies of any of the above depictions
of sexual conduct by a child, it is guaranteed by statute to
have a prima facie case of an intent to promote. The prima
facie case would withstand a motion by the defendant for a .
directed verdict or a motion to dismiss, and guarantee that the
state’'s case would be sent te the jury.

B. Effect of Proposed Changes:

This legislation would make the mere possession of child
pornography illegal. The state would no longer be required to
prove an intent to promote. Under the current statute,
possession of three or more copies of the same depiction infers
an intent to promote. Arguably, if the photographs were not
identical, that'is, copzes, of the same depiction, then the
state could not infer an intent to promote. As such, a person
who had five pictures of the same child in various stages of
one sexual act would not necessarily have an intent to promote
because the photos were not copies.

Such problems as these would be resolved by making the
possession of one single depiction illegal. The penalty for
possessing a depiction of a sexual performance by a child would
remain a second degree felony, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.

IT. ECONOMIC IMPACT AND FISCAL NQTE:

A. Public:

None.
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III.

v,

B. Government:

The Department of Corrections has determined that SB 436 will
produce little or no impact on the Department.

COMMENTS :

Both the United States and Florida Constitutions guarantee freedom
of speech, This protection does not extend to speech which is
legally obscene,

The Supreme Court has determined that material is obscene if, taken
as a whole, it appeals to the prurient interest in sex, portrays
sexual conduct in a patently offensive way, and does not have any
serious literary, artistic, political, or scientific value. Miller
v. California, 413 U.S. 15, 93 s.Ct.2607, 37 L.Ed.2d 419 (1973).
The Court has stated that for material invelving children to be
deemed pornographic, it does not have to meet the obscenity
standard announced in Miller. New York v. Ferber, 102 S§.Ct. 3348
{1982). The Court also held that states are entitled to greater
leeway in regulating pornographic depictions of children,

In light of Ferber, three states, Arizona, Ohio, and Wasﬁington,
have amended their laws to illegalize the possession of child
pornography.

The Supreme Court has stated that, as with obscenity laws, criminal
responsibility may not be imposed under child pornography laws
without some element of scienter on the part of the defendant. The
statute should be amended to provide the element of knowledge on
the part of the defendant.

AMENDMENTS &

None.
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SUBJECT:

BILL NO. AND SPOMSOR:

Child Pornography 8B 436 by

Senator Frank

1.

II.

SUMMARY ¢

A.

Present Situation:

For purposes of Florida law, child pornography is any
photograph, motion picture, exhibition, show, representation,
or other presentation of sexual conduct by a child. Under the
current law it is not illegal for someone to merely possess one
or two pieces of child pornography without an intent to promote
it. It is illegal for someone to possess c¢hild pornography '
with the intent to promote it.

Section 827.071 defines the word "promote" as an activity or
transaction involving more than one person. It means to
procure, manufacture, issue, sell, give, provide, lend, mail,
deliver, transfer, transmute, publlsh distribute, c1rculate,
disseminate, present, exhibit, or advertise or to offer or
agree to do the same., If the state prosecutes someone who
possesses three or more copies of any of the above depictions
of sexual conduct by a child, it is guaranteed by statute to
have a prima facie case of an intent to promote. The prima
facie case would withstand a motion by the defendant for a
directed verdict or a motion to dismiss, and guarantee that the
state's case would be sent to the jury.

Effect of Proposed Changes:

This legislation would make the mere possession of child
pornography illegal. The state would no longer be required to
prove an intent to promote. Under the current statute,
possession of three or more copies of the same depiction infers
an intent to prpmote. Arguably, 1f the photographs were not
identical, that is, COplES, of the same depiction, then the
state could not infer an intent to promote. As such, a person

"who had five pictures of the same child in various stages of

one sexual act would not necessarily have an intent to promote
because the photos were not copies,

Such problems as these would be resolved by making the
possession of one single depiction illegal, The penalty for
possessing a depiction of a sexual performance by a child would
remain a second degree felony, punishable as provided in s.
775.082, s. 775.083, or s. 775.084,

ECONOMIC IMPACT AND FISCAL NOTE:

A,

Public:

None.



REVISED: April 29, 1985 BILL NO. 8B 436

DATE: April 5, 1985 : Page _2

B. Government:

The Department of Corrections has determined that SB 436 will
produce little or no impact on the Department.

III. COMMENTS:

Both the United States and Florida Constitutions guarantee freedom
of speech. 'This protection does not extend to speech which is
legally obscene. :

The Supreme Court has determined that material is obscene if, taken
as a whole, it appeals to the prurient interest in sex, portrays
sexual conduct in a patently offensive way, and does not have any
serious literary, artistic, political, or scientific value. Miller
v. California, 413 v.S. 15,.93 s.Ct.2607, 37 L.Ed.2d 419 (1973).
The Court has stated that for material involving children to be
deemed pornographic, it does not have to meet the obscenity
standard announced in Miller. HNew York v, Ferber, 102 S.Ct. 3348
{1982}, The Court alsc held that states are entitled to greater
leeway in regulating pornographic depictions of children.

In light of Ferber, three states, Arizona, Ohio, and Washington,
have amended their laws to illegalize the possession of child
pornography.

The Supreme Court has stated that, as with obscenity laws, criminal
responsibility may not be imposed under child pornography laws
without some element of scienter on the part of the defendant. The
statute should be amended to provide the element of knowledge on

- the part of the defendant.

Iv, AMENDMENTS:

Amendment #1 by Judiciary-Criminal Committee:

The word "knowingly” is ingerted thereby making it illegal for
someone to knowingly possess a visual depiction or representation
of sexual conduct by a child. .
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NOTE: This analysis reflects the nature of the bill as it left the
Committee on Judiciary-Criminal., A&ny further changes to the bill are not
included in this analysis. See the "Comments" section for the final
procedural action taken by the Legislature.
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ANALYST STAFF DIRECTOR REFERENCE ACTION.
1. E. Davis Liepshutz 1. JCR Fav/l amend.
) )
SUBJECT: BILL NO. AND.SPONSOR:

Child Pornography

SB 436 by

Senator Frank

I, SUMMARY:
A. Present Situation:

For purposes of Florida law, .child pornography -is any
photograph, motion picture, exhibition, show, representation,
or other presentation of sexual conduct by a child. Under the
current law it is not illegal for somecne to merely possess ane
or two pieces of child pornography without an intent to promote
it. It is illegal for someone to possess child pornography
with the intent to promote it.

Section B27.071 defines the word "promote" as an activity or
transaction invelving more than one person, It means to
procure, manufacture, issue, sell, give, provide, lend, mail,
deliver, transfer, transmute, publish, distribute, circulate,
disseminate, present, exhibit, or advertise or to offer or

. agree to do the,same. If the state prosecutes someone who
possesses three or more copies of any of the above depictions
of sexual conduct by a child, it is guaranteed by statute to
have a prima facie case of an intent to promote, The prima
facie case would withstand a motion by the defendant for a
directed verdict or a motion to dismiss, and quarantee that the
state's case would be sent to the jury,

B. Bffect of Proposed Changes:

This legislation would make the mere possession of child
pornography illegal. The state would no longer be required to
prove an intent to promote. Under the current statute,
possession of three or more copies of the same depiction infers
an intent to promote. Arquably, if the photographs were not
identical, that is, copies, of the same depiction, then the
state could not infer an intent to promote. As such, a person
who had five pictures of the same child in various stages of
one sexual act would not necessarily have an intent to promote
because the photos were not copies.
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I1.

II11.

Iv.

Such problems as these would be resolved by making the
possession of one single depiction illegal. The penalty for
possessing a depiction of a sexual performance by a child would
remain a second degree felony, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.

ECONOMIC IMPACT AND FISCAL NOTE:

A, Public:

None.
B. Government:

The Department of Corrections has determined that SB 436 will
produce little or no impact on the Department.

COMMENTS:

Both the United States and Florida Constitutions guarantee freedom
of speech. This protection does not extend to speech which is
legally obscene.

The Supreme Court has determined that material is obscene if, taken
as a whole, it appeals to the prurient interest in sex, portrays '
sexual conduct in a patently offensive way, and does not have any
serious literary, artistic, political, or scientific value,” Miller
v. California, 413 U.S8. 15, 93 s.Ct.2607, 37 L.Ed.2d 419 (1973}.
The Court has stated that for material invelving children to be
deemed pornographic, it does not have to meet the obscenity
standard announced in Miller. New York v. Ferber, 102 5.Ct. 3348
{(1982). The Court also held that states are entitled to greater
leeway in regulating pornographic depictions of children.

In light of Ferber, three states, Arizona, Ohio, and Washingtoen,
have amended their laws to illegalize the possession of child
porncgraphy.

The Supreme Court has stated that, as with obscenity laws, criminal
responsibility may not be imposed under child pornography laws
without some element ‘of scienter on-the part of the defendant. The
statute should be amended to provide the element of knowledge on
the part of the defendant,

Final Update: HB 1054, which was substituted for SB 436 on the
Senate Calendar, passed both Houses of the Legislature, was
approved by the Governor on June 19, 1985, and was incorperated
into the Laws of Florida as Chapter 85-273, :

AMENDMENTS ¢

Amendment §l1 by Judiciary-Criminal Committees

The word "knowingly" is inserted thereby making it illegal for
someane to knowingly possess a visual depiction or representation
of sexual conduct by a child.
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